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PER CURI AM

Janmes Kuthy appeals a decision of the district court
denying his notion to remand and granting summary j udgnent agai nst
hi m on grounds of preenption. Finding that the issues raised are

controlled by Aetna Health Inc. v. Davila, 124 S. C. 2488 (2004),

we affirm

I .

After a long struggle with non-Hodgkin' s |ynphons,
Kuthy’s wife, Debra, died in May 2003. Kuthy filed this nedical
mal practi ce and wongful death action in West Virginia state court
all eging state law clains against his wife's HMO, Carelink Health
Plans, Inc. (Carelink); Coventry Health Care, Inc. (Coventry),
whi ch owns Carelink; and two doctors who worked for Carelink and
Coventry, Bernard J. Mansheim and Scott L. Spradlin.? Kut hy
all eged that the physicians breached their standard of care by
denyi ng coverage for an experinental bone marrow transpl ant that
had been recomrended by Ms. Kuthy’'s treating physician. Appellees
removed the case to federal court and noved to dismss on the
ground that Kuthy's clains were conpletely preenpted by the
Enmpl oyee Retirenent Incone Security Act of 1974 (ERI SA), see 29

U S.C. A 88 1001-1461 (West 1999 & Supp. 2004). The district court

! W refer to Carelink, Coventry, Mansheim and Spradlin
collectively as “Appellees.”



denied Kuthy's notion to remand. Then, treating Appellees’ notion
to dismss as a notion for summary judgnent, the district court
granted summary judgnment in favor of Appellees.? Kut hy now

appeal s.

.
“Congress clearly expressed an intent that the civi
enforcenment provisions of ERISA § 502(a) be the exclusive vehicle
for actions by ERI SA-pl an partici pants and beneficiaries asserting

i mproper processing of a claimfor benefits.” Pilot Life Ins. Co.

v. Dedeaux, 481 U. S. 41, 52 (1987). For a claimto be conpletely
preenpted by ERISA, three requirenments nust be net: “(1) the
plaintiff must have standing under 8 502(a) to pursue its claim
(2) its claimnust fall within the scope of an ERI SA provi sion that
it can enforce via 8 502(a); and (3) the claimnust not be capable
of resolution without an interpretation of the contract governed by
federal law, 1i.e., an ER SA-governed enployee benefit plan.”

Sonoco Prods. Co. v. Physicians Health Plan, Inc., 338 F.3d 366,

372 (4th Gr. 2003) (internal quotation marks & alterations
omtted). Kuthy's clains neet each of these requirenents.
First, Kuthy has standing to pursue an ERI SA claim

because he, acting individually and as personal representative of

2 Prior to entering judgnent, the district court granted
Kut hy twenty days in which to amend his conplaint to assert a claim
under ERI SA. Kuthy declined to do so.
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his wfe's estate, is “a participant or beneficiary” of the
Carel i nk/ Coventry plan. 29 U S.C A 8 1132(a)(1)(B) (West 1999).

Second, Kuthy's clains fall within the scope of an ERI SA
provi si on. Claims that challenge an insurance conpany’s
interpretation of an ERI SA-regul ated plan fall wthin the scope of

ERISA. See Davila, 124 S. C. at 2496:

[1]f an individual brings suit conplaining of

a denial of coverage for nedical care, where

the individual is entitled to such coverage

only because of t he terns of an

ERI SA-regul ated enpl oyee benefit plan, and

where no legal duty (state or federal)

i ndependent of ERISA or the plan terns is

violated, then the suit falls “wthin the

scope of” ERI SA § 502(a)(1)(B)
In Davila, the plaintiffs brought nmal practice clains for “injuries
allegedly arising from|[their insurance conpani es’] decisions not
to provide coverage for certain treatnent and servi ces recommended
by [plaintiffs’] treating physicians.” [d. at 2493. Because the
plaintiffs clainms stemmed from their insurance conpanies
interpretations of ERI SA-regulated plans, the Court ruled that
their malpractice clains inplicated the sanme duties contained in
ERI SA and were therefore conpletely preenpted. See id. at 2498.
The sane is true here. Kut hy alleges that Appellees commtted
mal practice by failing to authorize an experinental bone marrow
transplant recommended by his wfe's treating physician.

Appel l ees’ decision to deny coverage was based upon their

interpretation of a provision in the insurance plan that excluded



experinmental treatnments. Kuthy’'s claimtherefore falls within the
scope of ERI SA.

Finally, it is unquestioned that Kuthy' s insurance plan
i s an ERI SA-governed plan. As all of the requirenents set forth in

Sonoco Prods. Co. are net, we hold that Kuthy's clains are

conpletely preenpted by ERISA. Kuthy' s notion to remand the case

was properly denied, see Davila, 124 S. C. at 2495, and sunmary

judgment in favor of Appellees was appropriate.

L1,
For the reasons stated above, we affirmthe judgnent of

the district court.
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